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After reviewing AT&T’s letter dated January 19, 2007,1 regarding the effect of the 

AT&T/BellSouth merger conditions on the resolution of this proceeding, the Joint CLECs2

reluctantly conclude that a reply to AT&T’s letter is necessary.  We are providing this Further 

Response to identify and correct several statements in AT&T’s letter that are mistaken and 

misleading.  Specifically, we feel it is imperative to identify the errors in AT&T’s claim that the 

merger conditions imposed by the Federal Communications Commission (“FCC”) apply “only 

prospectively,” and in AT&T’s suggestion that some cross-connecting carriers included in its 

fiber-based collocator (“FBC”) list should be counted because they use dark fiber.3  

Immediate applicability of merger conditions

In its letter, AT&T argues that the AT&T/BellSouth merger condition requiring AT&T to 

remove cross-connecting carriers from its fiber-based collocator [“FBC”] count has no effect on 

this proceeding.  AT&T correctly notes that the merger conditions “took effect on the date the 

merger closed (December 29, 2006).”  Yet AT&T then makes the completely baseless claim that 

the currently-effective and binding merger conditions operate “only prospectively.” 4  AT&T 

offers no support or citation in defense of its claim, likely because there is none.  

As the Joint CLECs noted in their January 19, 2007 Response,5 and in their Opening 

Brief,6 excluding cross-connecting carriers from AT&T’s FBC count is a pre-existing 

                                                
1 Letter from Ed Kolto, Esq., counsel to AT&T California, to ALJ Victor D. Ryerson, dated January 19, 2007 

(“AT&T Response”).
2 Cbeyond Communications, LLC (U-6446-C), Covad Communications Company (U-5752-C), XO 

Communications Services, Inc. (U-5553-C), Mpower Communications Corp. (U-5859-C) and U.S. Telepacific 
Corp. (U-5721-C).

3 AT&T Response at p. 2.
4 Id.
5 Response of Cbeyond Communications, LLC (U-6446-C), Covad Communications Company (U-5752-C), XO

Communications Services, Inc. (U-5553-C), Mpower Communications Corp. (U-5859-C) and U.S. Telepacific 
Corp. (U-5721-C) to ALJ Ryerson Letter Ruling, Jan. 19, 2007, at pp. 2-9.

6 Opening Brief of Cbeyond Communications, LLC (U-6446-C), Covad Communications Company (U-5752-C), 
XO Communications Services, Inc. (U-5553-C), Mpower Communications Corp. (U-5859-C) and U.S. 
Telepacific Corp. (U-5721-C), Nov. 13, 2006, at pp.22-65 (“Joint CLEC Opening Brief”).
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requirement set forth in the FCC’s Triennial Review Remand Order.7 Even if the 

AT&T/BellSouth merger had not been approved, and even if there were therefore no merger 

conditions, there would still be a clear requirement under the TRRO for AT&T to exclude cross-

connecting carriers from its list of FBCs.  AT&T’s obligation to exclude cross-connecting 

CLECs from its FBC list was binding as of March 11, 2005, the effective date of the TRRO.  To 

the extent that AT&T is somehow attempting to suggest in its letter that, for the period between 

March 11, 2005, and December 29, 2006, it is not required to exclude cross-connecting CLECs 

from its list of FBCs, it is mistaken, as such a suggestion is contrary to the requirements in the 

TRRO.  

As provided in the FCC’s Merger Conditions Notice, adopted December 29, 2007,8 the 

merger condition merely serves to confirm AT&T’s obligation that arose in the TRRO on March 

11, 2005 to exclude cross-connecting carriers from its FBC counts. Indeed, prior to the 

AT&T/BellSouth merger order being adopted, five other state commissions had ruled that the 

TRRO requires that cross-connecting carriers must be excluded from FBC counts.9  Thus, the 

AT&T/BellSouth merger conditions do not create a new requirement regarding treatment of 

cross-connecting carriers.   Rather, the Merger Conditions require AT&T to revise its FBC count 

to exclude cross-connecting carriers, and preclude AT&T for 42 months beginning December 29, 

                                                
7 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 

04-313; CC Docket No. 01-338, Order on Remand, FCC 04-290 (released February 4, 2005) (“TRRO”). 
8 FCC Notice, “FCC Approves Merger of AT&T Inc. and BellSouth Corporation,” AT&T Inc. and BellSouth 

Corporation Application for Transfer of Control, WC Docket No. 06-74, Dec. 29, 2006 (“FCC Merger 
Conditions Notice”)..  

9 Joint CLEC Opening Brief, at pp. 39-44 (Kansas, Michigan, Texas, South Carolina, and Illinois; only Ohio has 
ruled to the contrary).  At the time of the Joint CLEC Opening Brief, the Illinois order was not final, but the 
order, including the holding that cross-connecting carriers must be excluded from FBC counts, has since 
become final.  The Joint CLECs have asked for administrative notice of these orders pursuant to Rule 13.9 of 
the Commission’s Rules of Practice and Procedure.
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2006 from even raising a claim that it should be allowed to include cross-connecting carriers in 

its FBC counts.

AT&T must revise its FBC count in this proceeding to exclude cross-connecting carriers 

because its Merger Condition obligations ripened immediately. 10  The FCC took the unusual step 

of making its merger conditions order “effective upon adoption,” on December 29, 2006.11  

Those instantly effective merger conditions state that “AT&T/BellSouth shall recalculate its wire 

center calculations for the number of business lines and fiber-based collocations. . . .”12  This 

language is an immediate directive, unlike other merger conditions which provided for a period 

of delay or transition.  For example, the merger conditions give AT&T until December 31, 2007 

to offer broadband Internet access to 100 percent of residential living units in the 

AT&T/BellSouth in-region territory.13  Similarly, the merger conditions give AT&T until June 1, 

2007 to implement disaster recovery capabilities in the BellSouth region to address an extended 

service outage caused by a hurricane or other disaster.14  Had the FCC intended to delay the 

application of revised FBC counts, or to exempt currently pending state wire center proceedings, 

the FCC could have done so expressly.  It did not.

                                                
10 It is instructive that AT&T believes the effectiveness of the benefits of the merger with BellSouth was

immediate.  In a company press release issued on December 29, 2006, the date the merger conditions took 
effect, AT&T stated that it would “immediately start to implement” the integration of AT&T, BellSouth and 
Cingular, and that it would “accelerate the introduction of innovative broadband services, such as IP-based
services, while expanding the reach of broadband access in remote and rural locations in the traditional 
BellSouth region.”  Press release, “AT&T and BellSouth Join to Create a Premier Global Communications 
Company,” dated December 29, 2007 (emphasis added).

11 FCC Notice, “FCC Approves Merger of AT&T Inc. and BellSouth Corporation,” AT&T Inc. and BellSouth 
Corporation Application for Transfer of Control, WC Docket No. 06-74, Dec. 29, 2006, at p.3 (cited hereinafter 
as “FCC Merger Conditions Notice”).  More typically, FCC orders are not effective until publication in the 
Federal Register many weeks after adoption.

12 Merger Commitment Letter, at p. 3, UNE 2 (emphasis added).    
13 Merger Commitment Letter, at p.1.
14 Id., at p.2.  PUCT, Docket No. 31303,  Post Interconnection Dispute Resolution Proceeding Regarding Wire 

Center UNE Declassification, Letter Diane Parker, et al. from Emily Barbour, SBC Senior Counsel, dated 
December 19, 2005 (“SBC Texas 12/19/05 Letter”).  A copy of the Letter and attachment is provided for the 
convenience of the Commission as Attachment A to this Further Response, and is incorporated herein for 
reference.  
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Further, AT&T’s characterization of the merger condition regarding FBC counts as “only 

prospective” is at odds with the manner in which previous merger conditions have been applied 

against AT&T.  On October 31, 2005, the FCC adopted its order approving the SBC/AT&T 

merger.  As a condition of that merger, the FCC directed that “SBC/AT&T shall exclude fiber-

based collocation arrangements established by AT&T or its affiliates in identifying wire centers 

in which SBC claims there is no impairment pursuant to section 51.319(a) and (e) of the

Commission’s rules.”   At the time the FCC adopted its order in the SBC/AT&T merger, several 

state wire center impairment proceedings were underway.  Yet, SBC/AT&T was directed to 

revise its FBC for those proceedings, and, in fact, did so without objection.

For example, on December 19, 2005, AT&T filed a letter in a pending proceeding at the 

Texas Public Utility Commission revising its FBC count to exclude cross-connecting carriers due 

to the SBC/AT&T merger conditions order without the need for an order from the Texas 

Commission and without any objection to implementing the condition.15  The Texas proceeding 

was initiated on June 30, 2005, and a final order was issued on June 16, 2006.16  Thus, the 

posture of the Texas case is identical to the posture of this case, yet AT&T applied the 

SBC/AT&T merger conditions there immediately and without question, but now claims that the 

AT&T/BellSouth merger conditions are “only prospective” here.  Nothing justifies AT&T’s 

attempt to obtain different treatment here than the approach it accepted in Texas.

Similarly, the Indiana Utility Regulatory Commission (“IURC”) ordered SBC to revise 

its FBC count to exclude its newly affiliated AT&T entity, even though the FCC did not approve 

                                                

16    The Commission should note that AT&T Texas did not raise the issue of “new condition” in the pending wire 
center proceeding at the time it filed its letter in December 2005.  Importantly also, AT&T did not raise this 
issue when it filed its revised wire center designations with the FCC in compliance with the AT&T/SBC merger 
conditions.  See, SBC Texas 12/09/05 Letter, Attachment (AT&T Letter to  Mr. Tom Navin, FCC, from Brian 
Benison with AT&T’s revised wire center designations to comply with merger conditions).
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the SBC/AT&T merger until after the conclusion of hearings and submission of proposed orders 

by the parties in that proceeding.17 Although AT&T sought reconsideration of the IURC’s initial 

Order requiring application of the SBC/AT&T merger conditions, it did so only to obtain a 

technical correction in the language used in the IURC’s Order, and not because it opposed 

application of the merger condition to that proceeding.

Dark Fiber

In an effort to persuade the Commission that the AT&T/BellSouth merger conditions do 

not moot the cross-connecting carrier issue in this proceeding, AT&T introduces a highly 

misleading, and wholly irrelevant argument about dark fiber.  In its January 19, 2007 letter, 

AT&T claims that the merger condition does not moot its argument in this proceeding that cross-

connecting carriers should be counted as FBCs.18  The reason, according to AT&T, is that cross-

connecting carriers that obtain dark fiber may be counted as FBCs under the TRRO rules.  This 

statement implies that there are some cross-connecting carriers in this proceeding that utilize 

dark fiber, and therefore may still be counted as FBCs.

AT&T’s argument is wholly irrelevant and highly misleading.  There is no record 

evidence at all that any cross-connecting carrier may have obtained and lighted dark fiber.  

AT&T admitted in the testimony of Mr. Nevels that “AT&T California did not include any 

instances in its analysis and wire center compilation where [dark fiber] facilities were obtained 

from AT&T California on an IRU basis.” 19  Further, AT&T admitted it has no data related to 

any cross-connecting carrier using dark fiber obtained from another CLEC, rather than from 

                                                
17 See In the Matter of the Indiana Utility Regulatory Commission’s Investigation of Issues Related to the

Implementation of the Federal Communications Commission’s Triennial Review Remand Order and the 
Remaining Portions of the Triennial Review Order, Indiana Utility Regulatory Commission, Cause No. 42857
(2006) Order on Petition for Reconsideration, 2006 Ind. PUC LEXIS 90, *3.

18 AT&T Response, at p. 2.
19 Exh. 1 (Nevels Direct), at 13-14.
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AT&T.  Mr. Nevels testified that, “[w]hen AT&T California conducts a physical inspection of a 

central office for fiber-based collocators, it cannot tell -- standing outside the collocation cage –

whether a carrier has optronics in that cage or is connecting to optronics in another CLEC’s cage. 

In fact, we cannot tell what goes on inside the cages at all . . . ." 20  There is no record evidence to 

support an argument that some cross-connecting carriers may have obtained dark fiber and 

lighted it.  AT&T’s discussion about dark fiber, therefore, is completely irrelevant to the 

resolution of this proceeding, and is highly confusing and misleading.

The Joint CLECs appreciate this opportunity to correct the mistaken and misleading 

statements in AT&T’s letter.  Thank you for your attention to this matter.

Respectfully submitted,

/s/Anita Taff-Rice______________

Anita Taff-Rice
1547 Palos Verdes Mall, #298
Walnut Creek, CA 94597
Phone: (415) 699-7885
Email: anitataffrice@earthlink.net

On Behalf of the Joint CLECs
Cbeyond Communications, LLC (U-6446-C),
Covad Communications Company (U-5752-C),
XO Communications Services, Inc. (U-5553-C),
Mpower Communications Corp. (U-5859-C) and
U.S. Telepacific Corp. (U-5721-C).

                                                
20 Exh. 2 (Nevels Rebuttal), at 12.
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CERTIFICATE OF SERVICE

I, Anita Taff-Rice, certify under penalty of perjury under the laws of the State of 
California, that the following is true and correct.

I am a citizen of the United States, State of California, am over the age of eighteen years 
of age, and am not a party to the within cause.  On January 25, 2007, I served the following 
documents via electronic mail to the parties on the service list for California Public Utilities 
Commission’s Case No. 06-03-023:

FURTHER RESPONSE OF 
CBEYOND COMMUNICATIONS, LLC (U 6446 C),

COVAD COMMUNICATIONS COMPANY (U 5752 C),
XO COMMUNICATIONS SERVICES, INC. (U 5553 C),

 MPOWER COMMUNICATIONS CORP. (U 5859 C), AND
U.S. TELEPACIFIC CORP. (U 5721 C)
TO ALJ RYERSON LETTER RULING

Service via email is in accordance with Rule 1.10 of the Commission’s Rules of Practice and 
Procedure.  For any party on the service list who has either opted out of electronic mail service, 
or has not provided an electronic mail address, service was completed via U.S. Mail, by placing a
copy of this document in an envelope with postage pre-paid in a facility regularly maintained by 
the U.S. Postal Service.

Dated and Signed this 25th day of January, 2007.

/s/Anita Taff-Rice________
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